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THE PRESIDENT OF THE UNITED STATES 


has proclaimed 


SEPTEMBER 17, 1958 
to be 
CITIZENSHIP DAY 


and the beginning of 


CONSTITUTION WEEK 1958 





JAG BULLETIN BOARD 


NOTICE 


REPRINTS 


A limited number of reprints of “Social Security Cov- 
erage for Servicemen” which appeared in the April 1957 
issue of the JAG Journal and of the “Legal Assistance 
Notes” which appeared in the July 1958 issue of the JAG 
Journal are available upon request. Activities that 
have requested the AF Court-Martial Instructions Draft 
Guide should renew their requests if they still desire this 
publication. 

U. S. v. Varnadore 


Court of Military Appeals, in United States v. Varna- 
dore, 28 July 1958, held that a general court-martial may 
impose a sentence to confinement in excess of six months 
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without a punitive discharge. The decision negates that 
portion of paragraph 127b, Manual for Courts-Martial, 
1951, to the contrary. 


OFFICIAL SEALS 


SecNav Instruction 5030.4 of 5 May 1958 announced 
that Presidential Executive Order 10763 of 23 October 
1957 had approved a new official seal for the Department 
of the Navy. This Departmental seal is designed for use 
at the Secretarial level. Seals designed for use by all 
Offices, Headquarters, Bureaus and Activities of the 
Naval Establishment, except those of the Marine Corps, 
are described by SecNav Instruction 5030.3 of 2 Decem- 
ber 1955. The official seal of the Marine Corps is de- 

(Continued on page 20) 
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INTERNATIONAL LAW AND THE TRAINING 
OF NAVAL PERSONNEL IN FOREIGN 
COUNTRIES 


BY Dr. LISELOTTE B. WATSON* 


RAINING IS AN INTEGRAL part of mili- 

tary service. Without it a service would 
soon become stagnant and obsolete. Every 
officer and enlisted man of the regular Navy 
knows that part of his duties will consist of 
training. For the service, this means increased 
combat efficiency and increased capability in 
carrying out an assigned mission. For the 
man, it means a wider knowledge, a wider scope 
of tasks he can perform and, as a result, better 
chances of promotion or advancement. 

Reservists, too, must undergo training in 
order to maintain the combat efficiency of the 
reserve components. Without it reserve forces 
called to duty in time of emergency would be 
useless. For the reservist periodic training 
provides, in addition to increased proficiency, 
the possibility of earning credits toward promo- 
tion and retirement. Obligatory or voluntary 
training of reservists is based on the Armed 
Forces Reserve Act of 1952, as amended. The 
various training categories available to naval 
reservists, and procedures governing requests 
for training are found in the appropriate man- 
uals and directives. 

As a result of the wide-flung defense commit- 
ments of the United States a large number of 
military personnel are stationed in foreign coun- 
tries and must undergo training activities on 
their foreign duty stations. Naval personnel 
may be stationed overseas either as part of a 
defense force, of a Naval Mission or Military 


_ Assistance Advisory Group, or as Naval Atta- 


ches. Except in the case of attaches, whose 
status derives from generally recognized prin- 
ciples of international law, the status of naval 
personnel stationed overseas and their rights 
and duties towards the host country are based on 


~agreement. Their military duties however are 


determined by their own service requirements. 


*Dr. Liselotte B. Watson is a civilian attorney attached to the In- 
ternational Law Division of the Office of the Judge Advocate Gen- 
eral of the Navy. She received her S. J. D. from the University 
of Bonn, Germany, her M. COMP. L. from the George Washington 
University, and is a member of the Bar of the District of Columbia. 
She is a Co-Author of “International Law for Sea Going Officers.” 
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No problem of international law exists with 
regard to the training of active duty personnel 
stationed in a foreign country with the consent 
or at the invitation of that country. This is so 
whether they are members of the regular com- 
ponents or of the reserve components. Implicit 
in the active duty status is the duty to train. 
The general consent of the foreign government 
to their presence in the country includes consent 
to carry out whatever duties are assigned them. 

For inactive duty personnel residing in a for- 
eign country a problem of international law does 
exist. This is not a minor problem. Since 
World War II the number of reservists who re- 
side overseas has materially increased. 


PRINCIPLES OF INTERNATIONAL LAW 


As a general principle of International Law 
the authority of a sovereign within his own 
territory is exclusive and absolute. Concom- 
itant with this rule is the rule that a sovereign 
has the right to treat his own subjects in ac- 
cordance with his own discretion. This power is 
not lost when the subject leaves the country. It 
follows him wherever he may be as long as he 
retains his citizenship. Even when a person 
becomes subject to the territorial jurisdiction of 
a foreign sovereign as he enters the foreign 
boundary, the territorial jurisdiction, though 
extensive, is not exclusive. A foreign resident 
doesn’t sever all personal ties with his native 
country. One of the most important ties which 
remains is allegiance to the native country as an 
incident to citizenship. As long as this tie re- 
mains, a person is subject to all aspects of the 
personal supremacy of his own sovereign. 

The personal supremacy of a sovereign over 
his citizens residing abroad may, at times, be 
inimical to the territorial supremacy of the coun- 
try of residence. Acts which are legal if ordered 
and carried out in the territory of the sovereign 
who orders these acts may be illegal if carried 
out in another’s territory without consent. Only 
the territorial sovereign can impose restrictions 
and limitations on his own personal supremacy. 
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A sovereign, without permission cannot exercise 
any rights of sovereignty in any territory but his 
own. Any exception to an exercise of full and 
complete sovereignty within a territory must be 
traced to the consent of the territorial sovereign, 
either express or implied. 

When these principles of international law are 
applied to military service, the issue is defined. 
On the one hand, recruiting and maintaining an 
armed force within the borders of a country is 
the prerogative of the territorial sovereign 
alone. On the other hand, the tie which remains 
between a person residing abroad and his own 
country continues as long as he remains the sub- 
ject of that country. He remains subject to the 
laws which require his service and training in 
the armed forces; yet he cannot perform this 
duty in the foreign country without the per- 
mission of that territorial sovereign. While he 
can, of course, be ordered home to fulfill his 
military obligation, his parent country, as a 
matter of International Law, cannot require him 
to train in a foreign territory without the for- 
eign sovereign’s consent, express or implied. 


FOREIGN TRAINING WHERE NO CONSENT REQUIRED 


No consent is necessary in order to carry out 
naval training on a man-of-war. Before the 
establishment of shore bases and facilities in for- 
eign countries, foreign naval reserve training 
was largely carried out in conjunction with fleet 
units. Members of the inactive naval reserve 
components residing in Europe, the Near East 
or the Far East were usually ordered to report 
to duty with a fleet unit. Aboard ship there 
could be no offense to a foreign sovereign. War- 
ships of one country are immune from the juris- 
diction of any other country. A trainee aboard 
a United States warship is not subject to the 
territorial jurisdiction of any sovereign except 
the United States. This is so regardless of his 
place of residence. Of course reserve training 
on board fleet units is still part of the reserve 
training program ; however, the large number of 
U. S. naval establishments in foreign countries 
has made other types of reserve training avail- 
able and desirable—in some instances necessary. 
For this reason many inactive reservists must 
depend on training that is conducted ashore. 

Manifestly no consent is necessary to carry out 
military training of any kind in occupied terri- 
tories. This follows from the fact that a coun- 
try, occupied as a result of a lost war, has lost all 
or part of its sovereignty to the occupying power. 
The extent of the loss depends upon the terms of 
surrender, but regardless of the measure of loss, 
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the country exercising “administrative author- 
ity” in the conquered territory may train its 
armed forces and reserves residing in that terri- 
tory without first securing consent. It was under 
this principle that the United States military 
authorities carried out reserve training in Ger- 
many and Japan until the sovereignty of these 
two countries was fully restored. 


FOREIGN TRAINING WHERE NO EXPRESS CONSENT 
REQUIRED 


In order to promote the common and mutual 
defense needs certain allied countries have in- 
vited U. S. military personnel on active duty 
into their territory or consented to their pres- 
ence there. Coupled with this invitation is the 
implied consent that these active forces may 
carry out whatever training duties are assigned 
to them as a part of their general duties. 

With a few exceptions, the agreements cover- 
ing United States rights regarding bases or fa- 
cilities abroad do not contain express provisions 
permitting the training of U.S. reservists resid- 
ing in the countries in which the bases or facili- 
ties are located. The permission may be implied, 
however. To meet the mutual defense needs 
active forces alone may not be sufficient to cope 
with emergency situations. It is therefore of 
the greatest importance to have trained reserve 
forces available to augment the active forces if 
the need arises. It has been generally recognized 
that it is in the interest of the host country as 
well as the sending country to maintain efficient 
reserve forces. This includes the inactive re- 
servists residing overseas. The implied consent 
to train these reservists is derived from the con- 
sent to station active forces in the country. It 
has been stated, simply, that the permission of 
the host country to the stationing of large num- 
bers of active military forces of another country, 
subject to the military order of their own com- 
mand, encompasses the lesser concept of training 
reserve personnel in conjunction with these 
forces. But even more important, such training, 
rather than being a violation of the sovereign 
rights of the host country, is for its protection 
and greatly to its advantage. It increases the 
number of trained personel in its territory 
without imposing the burden of additional active 
personnel and enlarged facilities. 


TRAINING WHERE EXPRESS CONSENT HAS BEEN 
GIVEN 


Where express consent has been given to 
training in countries in which the United States 
maintains facilities, this has been done appar- 
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ently more for the purpose of imposing certain 


restrictions than for the purpose of granting © 


the basic permission. For example, Italy has 
expressed willingness to the training of inactive 
American reservists residing in Italy except 
for those who also have Italian citizenship. 
This condition is attached to avoid conflicts 
which might arise through military service of 
persons of dual nationality. 

A different type of restriction, also inserted 
for the purpose of avoiding conflict, is found in 
Article XXVIII of the Military Bases Agree- 
ment between the United States and the Philip- 
pines and Article XXII of the Administrative 
Agreement with Japan. These provisions grant 
the United States the right to “enroll and train 
all eligible United States citizens” residing in 
that country in the reserve organizations of 
the armed forces of the United States except 
that the prior consent of the Philippine or Japa- 
nese Governments shall be obtained in the case 
of persons who are employed by the “Philip- 
pines or any Municipal or Provincial Govern- 
ment thereof,” or “by the Japanese Govern- 
ment” respectively. 

Even in those countries where the consent 
is implied, care must be taken that no conflict 
exists between the official position of the re- 
servist in the host country, and his training with 
the armed forces of the United States. In such 
instances, assignment to active duty for train- 
ing with a fleet unit solves the problem. 

Reservists who train in conjunction with the 
forces stationed in a foreign country become sub- 
ject to the same jurisdictional provisions as the 
other members of these forces. A reservist who 
resides in a NATO country, pursuing a civilian 
occupation, and who takes a two weeks’ tour of 
active duty for training with the U. S. forces 
stationed in that country, becomes subject to 
the jurisdictional provisions of the NATO 
Status of Forces Agreement. Whereas he is 
normally subject to the jurisdiction of the for- 
eign courts at all times, during this tour of 
training duty he is subject to court martial 
jurisdiction which in some cases is exclusive 
and in others concurrent; the U. S. authori- 
ties have the primary right to exercise juris- 
diction in line of duty cases; in all cases the 
United States authorities make every effort to 
secure a waiver of the foreign jurisdiction in 
accordance with presently effective policies and 
directives. 


MILITARY TRAINING OF FOREIGN SERVICE 
OFFICERS 


The training of reservists who are Foreign 
Service Officers in NATO countries presents a 
unique problem. A Foreign Service Officer 
who enjoys diplomatic immunities by virtue of 
his accreditation to the U.S. diplomatic mission 
in a foreign country, is immune from all crimi- 
nal and civil jurisdiction of the local courts. If 
he takes active duty for training with the U. S. 
forces in that country, he becomes subject to 
the jurisdictional provisions of the Status of 
Forces Agreement. Insofar as any offense he 
might commit during that time comes under 
the jurisdiction of the local courts, his immu- 
nity is surrendered. The undesirable results 
which might grow out of such a situation can 
be readily visualized if one considers that it 
usually takes several weeks before the foreign 
authorities even decide whether they want to 
exercise or waive their right to try an offender. 
It may take several months until a trial starts 
or is completed. Thus, a Foreign Service Offi- 
cer might have to stand trial for an act com- 
mitted during the period of active training 
duty, after he has returned to his foreign serv- 
ice duties and while again enjoying full diplo- 
matic immunity. This conflict of status can be 
avoided if the reservist in question is not or- 
dered for training duty with the forces sta- 
tioned in the same country to which he is ac- 
credited. Diplomatic immunities do not attach 
to the person but to the office and are in effect 
only in the country in which the office is held. 


TRAINING WHERE NO CONSENT HAS BEEN GIVEN 


The Department of Defense Directive ? which 
sets forth the policy regarding reserve train- 
ing in sovereign foreign nations distinguishes 
between nations which permit the United States 
to maintain troops of the active military forces 
(other than Military Assistance Advisory 
Group and Attache Personnel) within their 
boundaries, and those which do not. In the 
former, any form of reserve training (active 
duty, inactive and correspondence course train- 
ing) is authorized. In the latter inactive duty 
training ‘such as correspondence course train- 
ing” is authorized only where an agreement be- 
tween the United States and the sovereign for- 
eign nation concerned has been made for the 
conduct of such training. 

The Department of Defense Directive makes 
no mention of training reservists residing in 
foreign countries in which the United States 
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has established military missions. Although 
mission personnel are “troops of the active 
military forces,” they are in a category by 
themselves and their presence in the foreign 
country cannot be construed as implied consent 
to every form of training of inactive duty 
reservists residing in that country. The basic 
distinction between “missions” and “defense 
forces present in a foreign country by virtue of 
a facilities or base agreement” lies in the fact 
that personnel of military missions act in an ad- 
visory capacity directly for the armed forces 
of the foreign country. Their close relation to 
the foreign government can be seen from the 
fact that they receive compensation, in addition 
to transportation and other expenses, from the 
foreign government. 

This close relation indicates that the addi- 
tion to the mission staff of an inactive duty 
reservist, even for only two weeks of active 
duty for training, would depend on agreement 
between the Chief of the Mission and the re- 
spective military department of the foreign 
country. The jurisdictional status of a reserv- 
ist training under such circumstances is also 
involved. While Mission agreements generally 
do not contain jurisdictional provisions like 
those in Status of Forces Agreements, the Mis- 
sion agreements all provide that “personnel of 
a mission shall be governed by the disciplinary 
regulations of the United States armed forces.” 
This has been interpreted to mean that they 
are subject to court-martial jurisdiction only 
and not to the jurisdiction of the host country.” 
It is doubtful whether the same considerations 
apply in the case of inactive duty training 
(even for the brief and intermittent periods of 
time that the reservist might actually work 
for and in conjunction with the mission). The 
immunity from jurisdiction is a privilege based 
on international comity. It is not a right 
granted to the individual. The immunity would 
depend solely upon the willingness of foreign 
courts to extend this privilege to a reservist for 
acts committed while connected with the mission. 

Military Attaches and personnel attached to 
Military Assistance Advisory Groups 
(MAAG’s) are “troops of the active military 
forces.” Still, the Department of Defense Direc- 
tive specifically excludes countries with such 
personnel from those in which reserve training 
is authorized on the basis of implied consent. 
The reasons for this exclusion seems obvious. 
Neither of these groups is present in the for- 


eign country for purposes of collective or mutual 
defense. 
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Attaches, as members of the official staff of the 
Ambassador, enjoy full diplomatic immunity in 
the country to which they are accredited. Their 
functions comprise intelligence and observation ; 
they are the diplomatic representatives of their 
service. They keep a roster of all reserve per- 
sonnel of their service residing in the country 
of their responsibility and provide liaison be- 
tween the reservist and his respective military 
department. This very diplomatic status pre- 
cludes any implied permission to train reserv- 
ists by reason of the Attache’s presence. 

Situations could conceivably arise where a 
reservist possesses specific knowledge of a tech- 
nical nature or linguistic abilities which might 
be utilized by a Naval Attache in carrying out a 
specific task or preparing a specific report. 
Where it is felt that such training duty would be 
desirable the informal consent of the foreign 
government would have to be sought through 
diplomatic channels. 

MAAG’s are established in foreign countries 
pursuant to Mutual Security legislation and 
agreements. Their functions are those of ob- 
servers and advisers. Their primary purpose is 
the supervision of military aid and of the trans- 
fer and use of military equipment. Duties of 
MAAG personnel include training duties, but 
this is training of the foreign forces in the use 
and maintenance of the equipment transferred 
to them under the aid program. Although the 
military assistance program serves mutual de- 
fense purposes, it emphasizes the self-defense 
capabilities of the other country and endeavors 
to enlarge these capabilities through the train- 
ing of the foreign military forces. Countries 
which receive this aid and which have consented 
to the establishment of MAAG’s, have agreed 
that the personnel will be attached to the diplo- 
matic mission, will work under its direction, and 
will enjoy a status equivalent to that of members 
of the diplomatic mission of corresponding rank. 
Under this provision the Chief of MAAG and 
the Chief of the Army, Navy and Air Force sec- 
tions enjoy full diplomatic immunity. (Status 
of other members of a MAAG depends on the 
size of the group and on the status of each mem- 
ber within this group.) The MAAG functions, 
their purpose and their status as part of the dip- 
lomatic mission, manifest why their presence in 
the foreign country cannot be construed as im- 
plied consent for the training of reservists resid- 
ing in that country. 

When a reservist does perform training duties 
in conjunction with an attache or a MAAG, he 
does not share the immunities of the Attache or 
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the group with which he trains. By training 


under a naval attache, a reservist does not be- . 


come part of the diplomatic mission; neither do 
his orders appoint him to the staff of the attache; 
nor is he accredited in that country. Although 
during the actual training period he is subject 
to the Uniform Code, he remains under the ter- 
ritorial jurisdiction of the country in which he 


resides, and is subject to the jurisdiction of its 
courts. 


TRAINING BY CORRESPONDENCE COURSES 


Correspondence course training is important 
for all naval personnel. The officer correspond- 
ence course program gives active duty officers an 
opportunity to earn exemptions from written 
professional examinations and gives Naval re- 
serve officers on inactive duty an opportunity to 
earn promotion and retirement credits. This 
type training is of particular importance to the 
reserve officers residing in foreign countries who 
are too far removed from any fleet activities to 
make active duty for training in conjunction 
with fleet units possible and where no active 
forces are stationed to which he might be as- 
signed forduty. Training through correspond- 
ence courses may be the only form of training 
available to these reservists residing overseas. 

No international law problem exists with re- 
gard to officers of the regular Navy and of the 
naval reserve on active duty in a foreign country 
who wish to enroll in correspondence courses. 
Their authorized presence in an active duty 
status includes the right to participate in train- 
ing programs as a part of their general duties. 

The problem of training through correspond- 
ence courses is with the reservist who resides 
abroad as a civilian engaged in a business or 
profession in a foreign country. It has been 
argued that since enrollment in correspondence 
courses is initiated by a request of the reservist, 
and not by the United States, there is no act on 
the part of the United States akin to recruiting 
so that the mere mailing of extension corre- 
spondence course material to a reservist resid- 
ing overseas who requests such material, does 
not impinge upon the sovereignty of the country 
in question. This argument is defective. What 
constitutes an offense to the sovereign rights of 
a country is a matter of degree. As a matter 
of strict interpretation it is not the mailing of 
the correspondence course material which of- 
fends a foreign nation. It is the training which 
the reservist undergoes through the study and 
the acquisition of knowledge and information. 
It is the change, even if slight, in his military 


status through the earning of promotion points 
which entails a sovereign act by the United 
States in a foreign country. In addition, there 
may be countries in which the forwarding of 
such material through the mails is prohibited by 
local Statute or Regulation. Problems of local 
law as well as international law may be in- 
volved. It was in order to avoid infractions 
upon the sovereign rights of other countries that 
the Department of Defense established the pol- 
icy that such training without the consent of the 
foreign country is not authorized. Numerous 
informal agreements or arrangements have, in 
the past, been made with a large number of 
countries where the appropriate agencies of the 
foreign government have stated that they per- 
ceive no objection to correspondence course 
training of United States reservists residing in 
their country. Agreements of this type are 
listed in JAG Instruction 5710.1. There may, 
however, be other arrangements entered into 
locally where the Judge Advocate General or 
the Chief of Naval Personnel have not been 
informed. This is particularly true in cases 
where the action was initiated by the Attache 
of another service. As long as it has been 
ascertained that no objection is interposed by 
the foreign government to the mailing of cor- 
respondence course material, it is neither neces- 
sary nor appropriate to ascertain this same fact 
in every individual case. Since all correspond- 
ence course requests by naval reservists in for- 
eign countries in which no defense forces are 
stationed must be forwarded through the Naval 
Attache, it is the Naval Attache who can best 
obtain the consent of the foreign government 
and note this fact on the endorsement forward- 
ing the request. Since all service attaches are 
part of the staff of the diplomatic mission, in- 
formation of this type is readily exchanged 
among the attaches. Where no consent has pre- 
viously been obtained, because no requests from 
reservists originated in that country, or because 
the necessity for such consent has been over- 
looked, consent should be obtained informally, 
through diplomatic channels, in whatever man- 
ner appears appropriate. 


CONCLUSION 


The training of Naval Personnel residing in 
foreign countries presents interesting questions 
of international law, particularly with respect 
to the training of reservists on inactive duty. 
This problem of training the Armed Forces sta- 
tioned in foreign lands shows the impact that 
international law has upon the individuals of 
forces that have world wide commitments. As 
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in criminal jurisdiction problems, where con- 
flicting or overlapping principles of sovereignty 
are at issue, the ultimate solution lies in agree- 
ment between the countries involved. In foreign 
lands where there is no agreement which gives 
actual or implied consent to train naval person- 
nel, reservists on inactive duty residing in the 
foreign country who may wish to maintain their 
readiness will find that some form of training 


program can be accomplished which will meet 
their needs. With an understanding of Inter- 
national Law the training problems concerning 
naval personnel in foreign countries can be 
properly focused and their solution then easily 
obtained depending on the country of residence, 
the agreements in force between that country 
and the United States, and the friendly relations 
between the two countries. 





CMR DIGESTS 


Matter appearing in this column is for informational pur- 
poses only and is not to be cited as CMR authority in judicial 
proceedings. 

NEGOTIATED PLEA—Private hearing of accused held by law offi- 
cer, not in pr e of 1, to determine if accused satisfied 
with services of his counsel in negotiated plea case—Held no error. 
U. S. v. Rawdon, 9 USCMA 396, 26 CMR 176. 

@ The facts of this case are based on “what transpired 
between the accused and the law officer in an out-of-court 
inquiry. After the accused pleaded guilty to the charges, 
the law officer called for an out-of-court hearing with 
both counsel and the accused. At the hearing he ascer- 
tained that there was a “negotiated plea.” In the pres- 
ence of both counsels the accused stated that he had 
offered to plead guilty because he “knew that . . . [he] 
was wrong”; that he deserved punishment and that the 
maximum sentence which the convening authority had 
indicated he would approve was “fair.” Trial and de- 
fense counsel were then told to withdraw from the court- 
room. On their departure, the law officer asked the 
accused if he was “completely satisfied in every way with 
the counsel that has been appointed to defend you.” The 
accused replied in the affirmative. Asked whether he 
was “satisfied” with counsel’s “services” he again an- 
swered “yes.” The out-of-court hearing was termi- 
nated and court was reconvened. The trial proceeded 
to conviction and sentence. 

“On appeal the accused contended that the court- 
martial lost jurisdiction over the case because his counsel 
was not present during the private hearing he had had 
with the law officer. Alternatively, the accused main- 
tained that he was deprived of military due process.” 

In ruling that there had been no loss of jurisdiction 
the Court of Military Appeals said: 

“Whatever the advantages or the dangers of a nego- 
tiated plea, there is manifestly no substance in either 
aspect of the accused’s contention. Considering the 
alternative first, a denial of due process exists when 
an accused is tried under such circumstances as to vio- 
late the standards of fundamental fairness which are 
part of American criminal law. The hearing between 
the law officer and the accused here was patently not 
unfair. Obviously, it originated in the law officer’s 
desire to assure himself that the accused had faith and 
confidence in the counsel who had been appointed to 
defend him. Implicit is the idea that if the accused 
was dissatisfied with the appointed counsel, the law 
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officer would have another appointed to replace him. It 
is clear beyond quibble the law officer believed the ac- 
cused would feel freer to express his opinion out of, 
rather than in, counsel’s presence. The accused had 
pleaded guilty to four serious offenses which subjected 
him to confinement at hard labor for almost 16 years. 
It was incumbent upon the law officer to ascertain 
that the accused was acting voluntarily and with full 
knowledge of the consequences of his plea. Since the 
advice of counsel often provides the basis for an ac- 
cused’s decision in a matter of this kind, the law officer 
had good reason to inquire into the accused’s attitude 
toward his appointed counsel. In some respects, the 
inquiry may have been premature. Not until the trial 
is over and the case submitted to the convening au- 
thority for review is the accused really in a position 
to say that he is “satisfied” with counsel’s representa- 
tion of him. See United States v. Sarlouis, 9 USCMA 
148, 25 CMR 410. But premature or not, the purpose 
and effect of the inquiry was to give the accused an 
opportunity to think consciously about, and to express 
himself on, the counsel assigned to defend him. Cer- 
tainly, a pleasurable relationship need not exist between 
the accused and his appointed counsel. And even if it 
did exist, it would not necessarily establish the degree 
of professional competency on the part of counsel which 
the law requires. From any viewpoint, however, the 
law officer’s private talk with the accused about his per- 
sonal satisfaction with appointed counsel was in the 
interest of, not in deprivation of, a fair trial.” 

In dismissing the jurisdictional part of the accused’s 
argument the court stated: “* * * [It] distorts the 
purpose and scope of the hearing. The questions were 
intended to elicit nothing more than an expression of 
the accused’s opinion about his appointed counsel. Ob- 
taining a statement on that matter is no part of the 
proceedings against the accused. We suppose that if 
the accused had said he had the best lawyer in the 
service, he would not thereby be precluded from attack- 
ing the validity of his conviction on the ground of a 
demonstrated lack of effective legal assistance. Cf. 
United States v. Long, 5 USCMA 572, 18 CMR 196. 
Considering the laudable purpose of the procedure fol- 
lowed by the law officer, we cannot even say that it is 
improper. In any event, it has no jurisdictional con- 
sequences. It did not destroy the qualification of the 

(Continued on page 18) 
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FEDERAL TORT CLAIMS 


The Importance of the Investigation Report 
BY LT DONALD E. SELBY, USN* 


J OMEN AWARDED DAMAGES FOR INJURIES 

IN CLAIM AGAINST THE NAVY.” Since 
the advent of the Federal Tort Claims Act news- 
paper headlines such as the one described have 
become frequent. Prior to the enactment of 
the Tort Claims Act, the principle of sovereign 
immunity precluded judicial awards in this area. 
The damaged private citizen had no remedy for 
injuries suffered through the fault or negligence 
of government employees other than by indi- 
vidual Congressional Private Relief Bills. The 
volume of such bills together with the obvious 
difficulty of investigating the merits of such bills 
were important factors in the formulation of the 
Tort Claims Act. 

The Federal Tort Claims Act provides that the 
Federal District Courts shall have exclusive 
jurisdiction of civil actions in claims against the 
United States for: 

“(b) . .. money damages, accruing on or 
after January 1, 1945, for injury or loss of 
property, or personal injury or death caused 
by the negligent or wrongful act or omission 
of any employee of the Government while act- 
ing within the scope of his office or employ- 
ment, under circumstances where the United 
States, if a private person, would be liable to 
the claimant in accordance with the law of 
the place where the act or omission occurred.” 
“(c) The jurisdiction conferred by this sec- 
tion includes jurisdiction of any setoff, coun- 
terclaim, or other claim or demand whatever 
on the part of the United States against any 
plaintiff commencing an action under this sec- 
tion.” 28 USC 2671-2680. [Emphasis 
added.] 

The Attorney General of the United States, 
acting through the Department of Justice, is 
charged with the responsibility of representing 
the United States in defending actions brought 
under this provision of the law. In defending 
those actions involving the Navy, the Depart- 
ment of Justice requires a “litigation report” 





*Lieutenant Donald E. Selby, U. S. Navy, is presently attached to the 
Staff of Commander Destroyer Flotilla ONE. He received his AB 
at Brown University in 1948 and his LLB at the University of Vir- 
ginia in 1951. He is a member of the Bar of the Commonwealth of 
Virginia and was recently on duty in the Litigation Division of the 
Office of the Judge Advocate General. 


from the Judge Advocate General. This re- 
quested JAG litigation report is vital to the 
government. In every instance it includes the 
report of the Naval Supplement investigation 
furnished by the command having cognizance 
over the incident involved. In addition to this 
report the Judge Advocate General furnishes the 
Justice Department with information concern- 
ing the disposition of any administrative claim 
previously filed in the same case, pertinent regu- 
lations which may be involved in the case and 
suggestions as to possible defenses. 

In those Federal Tort Claims cases involving 
the Navy where the claim for money damages is 
$1000 or less the Secretary of the Navy has a set- 
tlement authority which he may administra- 
tively exercise. This Secretarial settlement 
authority is almost exclusively premised upon 
the facts as announced and set forth in the local 
Naval Supplement report of investigation. 

From the foregoing it is obvious that accurate 
and detailed information concerning any inci- 
dents upon which claims and suits for or against 
the United States could be based is of the utmost 


‘importance. Itis the Naval Supplement investi- 


gative report of the local activity which must 
supply this accurate and detailed information. 
The legal strategy on which the Government’s 
defense of or settlement of a pending suit is 
based is reliant for the most part on the facts of 
the individual case. In representing the govern- 
ment in a Tort Claim action the law is seldom the 
basic problem. It is the facts when viewed 
within the framework of the law which are de- 
terminative of the action to be taken. Facts at 
best are slippery items even when the evidence 
is fresh. As the evidence becomes old the facts 
often fade away. Facts found and recorded in 
the local investigative reports often become the 
established facts of the case. This report, thus, 
becomes the dispositive factor in the considera- 
tion of administrative claims, the course of 
action pursued by the Department of Justice 
and in the judicial determination of liability or 
no liability. The importance of the investigative 
report cannot be over emphasized. In under- 
taking the duty of investigating an incident 
which may involve claims for or against the 
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government, the investigating officer assumes 
a severe responsibility. Where a law suit is 
involved the stakes are usually high. The task 
of investigation cannot be accomplished in a 
cavalier manner. While this article does not 
seek to attain the proportions of a guide, it does 
seek to suggest techniques of investigation. 
There are of course no techniques which can sub- 
stitute for perseverance and ingenuity on the 
part of the investigating officer. 

One of the most frequent sources of tort liti- 
gation involving the Navy is the motor vehicle 
accident. It may seem to the beginner that in- 
vestigation of such matters would be relatively 
simple. After all there are printed accident 
forms furnished by the Navy. There are police 
reports which usually include weather and high- 
way data. There may even have been traffic 
citations issued. The beginner should not be 
misled. Aside from the facts available at the 
scene of the accident, certain other facts must be 
established before the picture of government 
liability comes into focus. Was the driver of 
the navy vehicle authorized to operate that ve- 
hicle? Was the operator engaged in official 
business at the time of the accident? Had he 
deviated from the normal route of travel in order 
to pursue some personal business? In this last 
respect the investigator should determine the 
length of time the trip would normally take. An 
unexplained long delay in travel between points 
could be indicative of a deviation from the as- 
signed mission. What was the physical condi- 
tion of the driver at the time of the accident? 
Had he been drinking? How much had he had to 
drink? All of these facts are important in de- 
termining one single factor in the picture of 
government liability—the scope of employment. 
If the facts are sufficiently strong to establish 
that the government driver was not acting in 
the course of federal business, or was using the 
vehicle without authority, or was acting in di- 
rect violation of existing regulations, the case 
might well be disposed of without the necessity 
of a trial on the merits. 

Assuming that the facts show the govern- 
ment driver was acting within the scope of em- 
ployment, the most important information is: 
what happened ?—who caused it?—who saw it 
happen?—who saw it about to happen? Reli- 
ance cannot be placed on police reports. An 
inspection of the scene of the accident at the 
earliest possible moment is of prime impor- 
tance. Photographs of the scene are frequently 
helpful. If the officer assigned to investigate 
an accident is unable to inspect the scene until 
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after the vehicles have been moved and the 
scene has become generally confused, then 
sketches of the scene at the time of the accident 
are important. The investigator should make 
immediate efforts to locate eyewitnesses to the 
accident. Detailed statements should be ob- 
tained if at all possible from every witness. In 
conjunction with the statement the witness 
should locate his position at the time of the ac- 
cident on the sketch of the scene which should 
include the positions of the vehicles prior to, 
at the time of, and after the accident. Esti- 
mates as to speed, control of the vehicles, and 
any indication of intervening factors should be 
specifically set out. Where an estimate of speed 
is involved, the driving experience of the wit- 
ness should be obtained. 

Experience has shown that many people, 
though eyewitnesses to accidents, are reluctant 
to become involved and don’t wish to make a 
statement. Here the ingenuity of the investi- 
gating officer comes to the fore. The potential 
witness should be advised that the information 
sought is for the purpose of determining the 
rights of the parties involved and will be treated 
impartially. (It is just as important to know 
adverse facts as it is to know favorable facts). 
Should a person thought to be a witness decline 
to furnish a statement or deny knowledge of the 
accident, every effort should be made to ascer- 
tain the identity and address of that person. 
At a later date the investigative agency of the 
Department of Justice might be able to pursue 
the inquiry further. The correct address of 
witnesses is extremely important. Frequently, 
a witness changes residence but with an accu- 
rate original address the Department of Jus- 
tice can locate them. Information furnished by 
witnesses is of little value if they cannot later 
be located to testify. 

The importance of minor detail increases as 
the time between the accident and trial of the 
suit becomes longer. Physical details of the 
scene of the accident often furnish the neces- 
sary defense or the reason for settlement of 
the case. Photographs of the scene from the 
angle of the navy driver as well as that of 
the other driver are useful. Photographs of 
skidmarks, broken glass or other debris, view 
obstructions and traffic control signs are also 
important. Where skidmarks, obstructions, 
etc., are found, measurements in relation to 
fixed objects should be made. Since the inves- 
tigating officer frequently arrives after the 
scene has been disturbed, efforts should be made 
to locate persons in authority (either navy or 
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civilian police) who viewed the scene before it 
was disturbed. 
sketches from them should be obtained if at all 
possible. A source of information frequently 
overlooked in the search for eyewitnesses are 
those persons living or operating businesses in 
the immediate vicinity of the accident. In some 
cases the testimony of such persons relating to 
events just prior to the accident is a large factor 
in the final disposition of a case. In a recent 
suit involving a collision between a navy am- 
bulance and a private vehicle the testimony of 
witnesses, not located at the scene of the acci- 
dent, that the siren and red lights on the am- 
bulance were operative prior to approaching 


‘the intersection at which the collision occurred 


was of vital importance to the government’s 
successful defense of the suit. 

The final phase of the investigation of tort 
claim incidents is the determination of dam- 
ages. How much damage was done to prop- 
erty? What will it cost to fix or replace it? 
What was the extent of physical injuries? 
What sort of prognosis does the doctor give? 
Will there be any permanent or temporary dis- 
ability and will the disability affect the earning 
power of the injured person? Particularly in 
the case of vehicle accidents, explosions, and 
aircraft crashes there is almost always dam- 
age to property, both personal and real property. 

All of the above questions are vitally impor- 
tant in consideration of approval or disapproval 
of an administrative claim, in the determina- 
tion of a just settlement figure, and in efforts 
to preclude excessive judgments in the event 
the case goes to trial. Some of the same tech- 
niques used in determining the “how” and 
“why” of accidents are available to the inves- 
tigator in determining the “how much” of an 
accident. Photographs of all motor vehicles 
involved in accidents are also valuable in show- 
ing the extent of damage done. Independent 
appraisals of the cost to repair may be helpful. 
In the case of total destruction of motor vehi- 
cles recourse may be had to the so called “Blue 
Book” to determine the current values and the 
prevailing local prices of comparable vehicles. 

With respect to personal property such as 
clothing, jewelry, cameras, tools, etc., damaged 
or destroyed in vehicle accidents; and articles of 
household equipment such as refrigerators, 
stoves, furniture, etc., damaged or destroyed as 
a result of an aircraft crash, every effort should 
be made to ascertain the local market prices for 
replacement or repair. Experience has shown 


Detailed statements and. 


that in many instances claimants have listed 
exorbitant values on property damaged or de- 
stroyed which could have been spotted by a 
careful investigator. Of course, this is not to say 
that excessive claims are deliberate in such cases. 
Frequently the amount listed is either a personal 
estimate or based on a limited inquiry. Efforts 
by the investigating officer to ascertain the cost 
of repair or replacement can often result in 
lessening the ultimate cost to the Government. 
In addition, such information would be an im- 
portant factor in the determination of probable 
cost in the event of trial or in fixing the amount 
of a settlement offer. It may be said that all 
this information may be elicited from the 
claimant by the use of interrogatories and the 
usual discovery procedures, when suit is filed. 
While this is true, the practical value of advance 
knowledge is enormous. Armed with such 
knowledge, the Navy and the Department of 
Justice are in a better position to evaluate and 
adjudicate the net worth of the claims and in 
many instances to obviate the necessity for liti- 
gation. 

Physical injuries to persons present a most 
difficult and complicated problem for the investi- 
gator. Time does not always heal all wounds. 
In fact, for one reason or another, the passing of 
time sometimes gives rise to injuries not claimed 
at the scene of an accident. Especially in those 
cases where there is no physical injury apparent 
on the scene or shortly thereafter, efforts should 
be made to include in statements obtained from 
parties involved in the accident a complete de- 
scription of all physical complaints. Many per- 
sons will be reluctant or unwilling to state in 
writing the nature of their physical complaints. 
In such instances, complete description of any 
apparent physical injuries such as cuts, wounds, 
burns, abrasions, etc., should be furnished by 
the investigator in his report. 

In those cases where physical injuries require 
immediate hospitalization, efforts should be 
made to interview the physicians in attendance 
and a detailed description of all injuries ob- 
tained together with a prognosis. While com- 
plete details are often not immediately avail- 
able, the inquiry should not be abandoned after 
the initial contact. Where necessary, inter- 
pretation of the medical facts by Navy medical 
authorities will be of great assistance to the 
investigator in making his report. In the case 
of minor injuries not requiring hospitalization, 
the injured party should be requested to sub- 
mit to examination by Navy medical authori- 
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ties. The value of such procedure is of course 
obvious. 

The Naval Supplement to the Manual for 
Courts-Martial, 1951, lists certain facts which 
are considered important in investigation of 
vehicle accidents. These facts were not in- 
tended to be all inclusive, as indeed they are 
not. Nor are the facts enumerated in this 
article all inclusive. The importance of the 
exercise of judgment, ingenuity, and perserver- 
ance on the part of the investigating officer can- 
not be overstressed. Perhaps the investigating 
officer should ask himself the question: “What 
facts would I need to determine what happened 
and who was at fault?” If, at the conclusion 
of his investigation he finds that the accumu- 
lated facts explore all possible factors of the 
how, the why, the who, and the how much of 
the accident, and he has available witnesses 
and/or physical evidence in support of these 
facts, then he has conducted a thorough inves- 
tigation which will be of value in the evalua- 
tion of administrataive claims and of value to 


the Department of Justice in its representation 
of the Government in tort suits involving the 
Navy. , 

The few suggestions of procedure outlined 
above may serve as a guidepost in understand- 
ing the techniques of making a thorough timely 
and complete investigation of an incident which 
might involve a claim either for or against 
the government. The importance of the inves- 
tigative report is manifest in the following 
excerpts from the recent remarks of the Hon- 
orable Oliver Gasch, U. S. Attorney for the 
District of Columbia. 

“The margin between victory or defeat in a 
lawsuit lies in the investigation of the facts. 
No degree of brilliance in legal argument can 
ever take the place of an important witness or 
a pertinent photograph or chart. Neither can 
this task of investigation be turned over to a 
neophyte or considered as someone’s part-time 
job. There is too much money at stake and 
there is a real need for the work of a trained 
and experienced investigator.” 





LEGAL ASSISTANCE NOTES 


LCDR NATHAN COLE, JR., USNR 


OVERSEAS TRANSPORTATION AND FINANCING YOUR 
AUTOMOBILE 


If you intend to finance the purchase of an automobile 
and there is a possibility of your transfer outside the 
continental United States, it would be wise to discuss 
this possibility with your lender before you make the 
purchase. Generally, in an automobile financial trans- 
action, the lending institution will “secure” their loan 
by holding “a lien” on the new purchase. Section 29200, 
paragraph 9 of the BuSandA Manual requires the “lien 
holder’s permission” before a financed motor vehicle can 
be accepted for an overseas shipment. Even if your 
credit rating is good, you may find that your lien holder 
is reluctant to grant this permission. For all practical 
purposes the note holder’s ability to repossess the auto- 
mobile upon a default on the loan is lost when the car is 
taken out of the United States. With the security on 
the note gone, the marketability of the note becomes 
practically nonexistent and the holder has lost a liquid 
asset. You may find the lender particularly reluctant to 
grant the required permission if you have paid only a 
relative small amount for the total cost of the car. Real 
hardship has been experienced by some when unexpected 
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orders overseas were received. With their automobile 
recently financed they found that the permission of the 
lien holder could not be obtained for the overseas ship- 
ment. 

In discussing this problem with your financing 
institution don’t be satisfied with a “don’t worry about 
that.” If possible, incorporate your agreement in the 
contract. Where not possible, an informal agreement 
with your note holders may, for practical purposes, be 
satisfactory. Remember your car dealer seldom acts 
as the lending institution so that an informal under- 
standing with the car dealer, who does not intend to 
hold your note, will seldom satisfy even the practical 
requirement. 

Read the terms of your contract carefully. There 
may be terms which deal with the sale of the automo- 
bile and its removal from the state or the continental 
limits of the United States. You may find restrictions 
with which you would be unwilling to agree. Unless 
precautions are taken at the time of purchase you may 
find to your financial discomfort that the Government 


cannot ship your automobile to your new duty station 
overseas. 
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DEPOSITIONS IN COURT-MARTIAL TRIALS 


COMMANDER GAY E. MILIUS, Jr., USNR* 


This is the final part of a series of articles on this 
subject which have appeared in the Journal. 


HE LAW OFFICER of a general court- 
martial, the president of a special court- 
martial, or the summary court officer must make 
the determination of whether or not a deposition 
being offered into evidence meets the require- 
ments relative to the preparation and admis- 
sion into evidence which are set forth in the 
Code (Article 49) and in the Manual (paras., 
117, 145). When ruling on the admissibility 
of a deposition that officer must: (1) Determine 
whether or not it has been properly taken in 
accordance with the Code and the Manual; and 
(2) determine whether or not the document may 
be substituted for the personal appearance of 
the witness. It is submitted that this order of 
decision should be followed since considerable 
testimony could be involved in determining the 
location of the witness or his ability to be pres- 
ent at the trial. The time consumed adducing 
this testimony would be wasted if the deposition 
is later declared inadmissible because it was 
improperly taken. 

Rules as to the proper taking of a deposition 
have been outlined in earlier parts of this dis- 
cussion and will not be repeated here.* 

Statutory requirements for the admission of 
depositions into evidence are set forth in Article 
49, UCMJ. Article 49d provides that a duly 
authenticated deposition taken upon reasonable 
notice to the other party, if otherwise admissible 
under the rules of evidence, may be read into 
evidence before any military court in any case 
not capital, if it appears— 


(1) That the witness resides or is beyond 
the state, territory, or district in which the 
court is ordered to sit, or beyond the distance 
of 100 miles from the place of trial or hearing ; 
or 

(2) That the witness by reason of death, 
age, sickness, bodily infirmity, imprisonment, 
military necessity, non-amenability to proc- 


*Commander Gay E. Milius, USNR, who is presently on duty as the 
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ess,? or other reasonable cause is unable or 

refuses to appear and testify in person at the 

place of trial; or 
(3) That the present whereabouts of the 
witness is unknown. 

It is incumbent upon the party offering a 
deposition to establish that the witness is un- 
available for one of the above reasons. There 
must be affirmative evidence to establish this 
ground and hearsay will not suffice. Also, there 
must be evidence of due diligence on the part of 
the party seeking to admit the deposition to 


“determine the whereabouts of the witness. This 


requires prior planning and cannot be delayed 
until the eve of the trial. It is then too late to 
exhaust the ordinary avenues of information 
concerning the location of the witness. 

The party offering the deposition is not re- 
quired to prove the deponent’s precise where- 
abouts on the day of the hearing. Under Article 
49 (d) (1) of the Code, proof of his residence, 
if it is the requisite distance away, is sufficient 
to render the deposition admissible.‘ 

On interlocutory matters relating to the avail- 
ability of the witness, the rules of evidence may 
be relaxed to the extent of receiving affidavits, 
certificates of military and civil officers, and 
other writings of similar apparent authenticity 
and reliability. An example would be the cer- 
tification of a physician as to the illness of a 
witness.°® 

In some instances, the sworn testimony of 
other witnesses at the trial may be used to deter- 
mine the availability of a witness. Also, stipula- 
tions may be admitted to save time and expense 
and are preferable where neither side cares to 
make an issue of the matter of a witness’s 
absence. 





2. See April 1951 issue of the JAG Journal, p. 5; July 1950 issue 
of the JAG Journal, p. 15; and U. S. v. Stringer, 5 USCMA 122, 
17 CMR 122. 

3. U.S. v. Miller, 7 USCMA 23; 21 CMR 149). 

4. This pertains only to residence, as it may apply to those witnesses 
who are not in the service. U. S. v. Dyche, 8 USCMA 430, 23 
CMR 240 and U. S. v. Ciarletta, 7 USCMA 606, 23 CMR 70. 
The circumstances of each case govern the means by which 
counsel must establish the whereabouts of the witness or his 
availability to appear at the trial. 

- One exception to this occurs, however, where an objection to 
a particular writing is made and it appears that the relaxa- 
tion of the rules of evidence might injuriously affect the 
substantial rights of the accused or the interests of the Govern- 
ment. Para. 137, MCM 1951. 
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The law officer of a general court-martial, the 
president of a special court-martial, or the sum- 
mary court officer must ascertain that adequate 
notice has been afforded to the opposite party or 
to his counsel. He must also determine whether 
or not the parties have had reasonable time to 
prepare to take the deposition. Upon a show- 
ing, at the trial, that reasonable notice was not 
given to the other party, it would be proper to 
exclude the proffered deposition. Also, if ac- 
cused was not properly represented by counsel 
at the taking of the deposition the document may 
be excluded from evidence (U. S. v. Brady, 8 
USCMA 456, 24 CMR 266). 

If the rights of the accused and the interests 
of the Government are not injured thereby, a 
continuance may be granted to take a proper 
deposition or to propose and.take additional 
interrogatories where there is an existing depo- 
sition. For example, a continuance might be 
granted if it were determined that the party 
offering the deposition acted in good faith, 
although erroneously. ; 

If counsel seeks an opportunity to require a 
witness to reply to an interrogatory in a differ- 
ent manner than has already been done in a 
deposition before the court, the denial of a re- 
quest for continuance is correct. Nevertheless, 
it should be determined that the witness has not 
gone outside the script nor departed from the 
subject of the question. If such is the case, it 
would be proper to grant a continuance to ob- 
tain the correct answers.° 

In the taking of a deposition, the accused must 
be afforded the right to cross-examine the wit- 
ness within the scope of the.direct examination. 
If the witness ventures into new areas, the 
defense should be permitted to explore those 
fields. On the other hand, if the issues are well 
identified, if the witness confines himself to the 
controversy involved, and if cross-examination 
is conducted, no substantial right of the accused 
is infringed upon, although the answers are not 
those preferred by counsel.’ 

A question can arise as to whether or not a 
deposition should be taken during trial. Should 
it be determined that a deposition is needed to 
obtain testimony, the court-martial may recess 
prior to granting a continuance for such purpose 
while counsel agree as to the type of deposition 
and prepare their side. 

Upon expiration of the recess, counsel should 
present the court with written interrogatories 
and cross-interrogatories or memoranda indi- 
cating the reasons for the deposition and the 


points to be covered on examination of the wit- 
ness. The papers should be examined and the 
taking of the deposition approved, or referred 
to the convening authority. In the event the 
counsel are unable to reach an agreement as to 
the manner in which the deposition should be 
taken (oral or written), the issue may be 
decided after counsel have presented their argu- 
ments. Needless to say, once the court is in 
session, the most expeditious manner of obtain- 
ing deposition testimony should be used. Un- 
less an essential purpose will be served in ob- 
taining the deposition, a continuance should be 
denied where it appears that the party moving 
for the deposition has failed to act in good faith 
with regard to reasonable notice to the other 
party or that the tactics used are unnecessarily 
delaying the case. 

A deposition must not be used where a wit- 
ness, who has previously given his testimony in 
the deposition, is present at the trial although 
that witness has become emotionally upset and 
has refused to answer certain questions. Use 
of a deposition under these circumstances would 
violate Article 49d, UCMJ—particularly where 
factual issues are bitterly contested.® 

Paragraph 33 j (1) of the Manual directs that 
if a case is to be treated as non-capital, this in- 
formation should be included on the endorse- 
ment on the charge sheet referring the charges 
for trial. 

The United States Court of Military Appeals 
has held that this provision is permissive rather 
than mandatory and that the failure to follow 
precisely this prescribed procedure does not ren- 
der a deposition inadmissible.® Consequently, 
if he can find no direction as to the treatment of 
the charge in the endorsement referring the 
charges to trial, the law officer should make fur- 
ther search among the papers to ascertain 
whether or not the convening authority has 
acted. 

For example, in the Anderten case, supra, 
after an appropriate pretrial investigation, the 
record was referred to the staff judge advocate 
for his advice and recommendation. He noted 
that a capital case was involved and his report to 
the convening authority contained a specific rec- 
ommendation that the capital offense be treated 
as non-capital. This recommendation was ap- 
proved in writing by the convening authority 
prior to trial. It accompanied the charges and 
became a part of the record. Nothing, however, 
was included on the charge sheet. Although this 
procedure will suffice, the better practice is to 





6. U. S. v. Parrish, 7 USCMA 337, 22 CMR 127. 
7. U. S. v. Parrish, 7 USCMA 337, 22 CMR 127. 
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8. U. S. v. Barcomb, 2 USCMA 92, 6 CMR 92. 
9. U. S. v. Anderten, 4 USCMA 354, 15 CMR 354. 
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comply with the provisions of the Manual and 
avoid the problem. 


It has been held that in a trial upon several 


specifications, the proceedings as to each speci- 
fication constitute a separate case. The Court 
of Military Appeals has ruled that the Manual 
provision for treating each of the several speci- 
fications in a trial in that manner is not in con- 
travention of Article 49d, UCMJ. 

In the absence of evidence in the deposition 
relating to the capital offense, there is no duty on 
the part of the law officer to instruct the court 
that its members are permitted to consider it 
only with respect to the non-capital offense. On 
the other hand, if such evidence also relates to 
a capital offense being tried, the court-martial 
must be instructed that the deposition may only 
be considered in connection with the non-capital 
offense or offenses.” 


HOW TO ENTER A DEPOSITION INTO EVIDENCE 


Since a deposition is offered into evidence in 
the same manner as any other document, there 
must be authentication. As previously dis- 
cussed, however, the provisions of Article 49d, 
relative to the unavailability of the witness must 
be satisfied, before the deposition is admitted. 

In considering admission of a deposition, the 
provisions of paragraph 145 (a) of the Manual 
regarding waiver should be reviewed. Under 
these provisions, a waiver may be implied by 
counsel’s failure to object to the introduction of 
a deposition on three grounds. These grounds 
are: 

(a) That the deposition was not taken on 
reasonable notice; or 

(b) That the deposition was not taken before 
a proper officer ; or 

(c) That it does not appear that the deponent 
is available as a witness for the reasons set forth 
in Article 49d, UCMJ. 

The Court of Military Appeals has emphati- 
cally held that these three requirements are the 
only ones which may be waived. There can be 
no waiver to any other statutory condition or 
restriction imposed by the Code." 

When a deposition is offered, the law officer, 
president of a special court, or summary court 
officer, examines it before itis admitted. Ifthe 
deposition as offered contains questionable mat- 
ter which may be prejudicial to either side, an 
out-of-court hearing should be held. There, 
both sides should be heard and a determination 
made as to admissibility. 

Rules as to the competency of witnesses be- 


10. U. S. v. Gann, 3 USCMA 12, 11 CMR 12. 
11. U. S. v. Valli, 7 USCMA 50, 21 CMR 186. 





fore a court-martial apply to witnesses whose 
testimony is presented by deposition. How- 
ever, the deponent need not be personally ob- 
served by the law officer, by the president of a 
special court, or by the summary court officer 
in order that his competency to testify be deter- 
mined. Neither is it necessary for the court- 
martial members to see the witness. Live testi- 
mony relevant to competency may be received 
by the court-martial or the testimony may be in 
deposition form.” 

When a business entry is properly authenti- 
cated by the testimony of a witness taken upon 
deposition, a copy of that entry, identified as 
such by the witness, may be substituted for the 
original. This copy should be marked by the 
officer taking the deposition and a notation made 
that it is an identical copy of the original docu- 
ment identified by the deponent. The copy 


_should accompany, and become a part of, the 


deposition. 

As the deposition is read to the court, each 
side may renew objections which were made at 
the time the interrogatories were recorded or 
submitted for approval. Each side may also 
object to the testimony in the same manner as 
if the witnesses were testifying in person. 

It may be shown that an objection actually 
was made although such is not noted in the dep- 
osition. In the absence of this, it may be as- 
sumed that no objection was made other than 
as noted.* Even though a ruling is made on an 
objection at the time the interrogatories are 
submitted, the objection must be passed on again 
at the time the deposition is read. 

If only a part of a deposition is offered in evi- 
dence by a party, the other party may require 
that all the relevant part of the deposition be 
offered. If the party at whose instance a deposi- 
tion has been taken decides not to offer the dep- 
osition, the other party may offer the relevant 
parts of the deposition. Where deposition testi- 
mony is divisible and a part of the testimony is 
irrelevant, it is error to admit the entire deposi- 
tion over an objection.“ 

In a capital case, the prosecution may not 
offer a deposition, or parts thereof, without the 
express consent of the defense, made or pre- 
sented in open court. 

12. U. S. v. Parrish, 7 USCMA 337, 22 CMR 127. 

13. Para, 145a, MCM 1951. 

14. U. S&S. v. Shepherd, 9 USCMA 90, 25 CMR 352. Defense counsel 
objected to the admission of cross-examination portion of a depo- 
sition on grounds that it related to an offense not in issue and 
was irrelevant to the charges at bar. The law officer ruled favor- 
ably to the deferise but admitted the entire deposition with 
cautionary instruction for the court to disregard the reference 
to other offenses. It was held that this was error but in this 


case the error was not prejudicial to the accused. The law officer 
should not have admitted the cross-examination. 
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Although a deposition is considered docu- 
mentary evidence and is admitted in a similar 
fashion to other documentary evidence, a Navy 
board of review held that it was error to include 
depositions among exhibits being considered by 
a court-martial in closed deliberation on the 
findings.'*® This is a novel question on which 
there is a split of authority. In Jakaitis, the 
board of review determined that depositions are 
only labeled exhibits for the purpose of complet- 
ing the record and that they differ greatly from 
other documentary exhibits, such as written con- 
fessions or service record entries. It concluded 
that if a deposition were to be taken into a closed 
court, there is a hazard that the testimony of the 
deposition witness may be given undue 
emphasis. 

It is submitted that the board of review deci- 
sion is sound. If the court desires to review 
the testimony set forth by a deposition which 
has been admitted into evidence, it need only to 
reopen and request that the deposition be reread 
in open court. This in no way differs from the 
procedure which is used when a court, having 
been in closed session, reopens to have testimony 
read back to it. 

The following guide *® has been prepared to 
facilitate counsel in offering a deposition for 
admission into evidence before a court-martial. 
It should be modified to fit the circumstances of 
a particular case. 


TRIAL COUNSEL: I request that the reporter 
mark this exhibit for identification. 
REPORTER: This will be prosecution’s ex- 
hibit _______ for identification. 
TRIAL COUNSEL: I offer prosecution exhibit 
for identification to the law officer 
(president) for his inspection prior to of- 


15. Jakaitis, NCM 57 02301, decided 3 December 1957. 
16. Adapted from Military Justice Handbook, The Trial Counsel and 


the Defense Counsel, Department of the Army Pamphlet No. 
27-10, p. 116. 





fering it to defense counsel for his examina- 
tion. 

LAW OFFICER: Having examined prosecu- 
tion exhibit for identification, a 
deposition of (I re- 

(Name of deponent) 


turn it to Trial Counsel for the completion 
of his offer) (Mr. President, I would like 
to recess the Court so that I may hold an 
out of court hearing with counsel for both 
sides, the accused and the reporter to dis- 
cuss this document.) 

TRIAL COUNSEL (offering prosecution exhibit 

for identification to Defense Coun- 

sel) : Does Defense Counsel care to examine 
this part? 

DEFENSE COUNSEL: Yes, thank you. 
(Defense Counsel inspects the exhibit) 

TRIAL COUNSEL: Prosecution exhibit 
for identification, the deposition of 
is offered into evidence as prosecution ex- 
hibit ___.. The testimony of this wit- 
ness is offered by deposition because (his 
illness prevents his personal appearance) 
(he resides at a distance of more than 100 
miles from the place of trial of this case) 
(he now resides in Mexico, cannot be sub- 
poened as a witness, and refuses to attend 
the trial of this case.) 

DEFENSE COUNSEL: (No objection) (I object 
because 3 

LAW OFFICER: The objection of the Defense 
Counsel is (overruled) (sustained). 

TRIAL COUNSEL: With the permission of the 
court, I will read prosecution exhibit 
for identification. 

LAW OFFICER: You may proceed. 
(Trial Counsel reads from the deposition.) 

LAW OFFICER: (That portion of the deposi- 
tion testimony just read by the Trial Coun- 
sel from (prosecution exhibit ___) 
identification is admitted in evidence as 
prosecution exhibit 














RECENT DECISIONS OF THE COMPTROLLER GENERAL 


MILITARY PERSONNEL—-Pay—Retired—Auxiliary reserve service— 
Honorary reserve service. 


@ Inactive service in the Auxiliary Reserve, which was 
a section of the Officers’ Reserve Corps, is specifically 
creditable under Section 202 of the Career Compensation 
Act of 1949, 37 USC 233, for the purpose of computing 
a member’s annual base and longevity pay for retired 
pay purposes under Title III of the Army and Air Force 
Vitalization and Retirement Equalization Act of 1948. 
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In view of the express provision of Section 202 (B) of 
the Career Compensation Act of 1949, 37 USC 233 (B), 
which permits members of the Uniformed Services to 
count for basic pay purposes periods in the Honorary 
Reserve of the Officers’ Reserve Corps, the holding in 28 
Comp. Gen. 655 that Honorary Reserve Service may not 
be credited for longevity pay purposes in the computa- 
tion of retired pay under Title III of the Army and Air 


(Continued on page 20) 











Aahe mie, oo ss 2 @ 


mina- 


osecu- 
ion, a 
(I re- 


letion 
d like 
ld an 
r both 
0 dis- 


xhibit 
Coun- 
amine 


it) 





on ex- 
is wit- 
e (his 
ance) 
in 100 
case) 
e sub- 
attend 


object 
efense 


of the 





ition.) 
leposi- 
Coun- 





nce as 


NERAL 


Branch 
;eneral 


(B) of 
33 (B), 
vices to 
onorary 
ig in 28 
may not 
ymputa- 
and Air 
page 20) 








THE TAX SHELTER 


TAX CONSIDERATIONS IN THE SALE AND 
PURCHASE OF HOMES 


WueEN YOU decide to buy a house at your new duty 
station instead of rent, the decision is usually coupled 
with a hopeful view that the market might allow you to 
sell at a higher price. Certainly in many areas, past 
market experience shows that “gain” is frequently 
realized upon the sale or exchange of a residence. But 
what about the income tax considerations? The sale of 
a personal residence is treated as the sale of a “capital 
asset.” Will the government take part of your expected 
profit? Not necessarily. 

Provision is made in Section 1034 of the Internal Reve- 
nue Code of 1954 for “nonrecogntion of the gain” if the 
taxpayer within a certain period, buys or constructs 
another residence of greater cost for his own use. If he 
does, the only “gain” recognized for Federal Income Tax 
purposes is the amount the adjusted sales price* of the 
old residence exceeds the cost of the new. Let’s suppose 
that upon receiving your next set of orders you sell the 
house you had purchased for $12,950 for an adjusted 
sales price of $15,950, an ostensible gain of $3,000. If 
you then purchase a new residence within the prescribed 
statutory period which costs more than $12,950, the “non- 
recognized” part of your $3,000 gain would be the amount 
this new price exceeded the cost basis of your old resi- 
dence ($12,950). For example, if your new residence 
cost $14,950, the “nonrecognized” gain would be $2,000 
and your taxable gain would only be $1,000 (which is the 
difference between your sale price and your new purchase 
price.) 

To take advantage of the “nonrecognition of the 
gain,” * the purchase of the new residence after the sale 
of the old would have to be within a statutory period. 
What is this period? How much time do you have be- 
fore you must purchase the new residence after the sale 
of the old in order to save on federal income tax? Sec- 
tion 1034 (h) extends the general “one year or 18-month- 
after” * rule for “up to four years” where a serviceman, 
regular or reserve, serves on “extended active duty with 





1, “Adjusted sales price” means the selling price less the selling ex- 
penses (such as commissions and advertising), and expenses for 
work performed in fixing up the old residence for sale during the 
90-day period ending on the date of the sales contract and which 
are paid not later than 30 days after the “date of sale.” Such 
fixing-up expenses, however, may not be taken into consideration 
if they are deductible in arriving at taxable income, or if ex- 
pended for capital improvement, such as building a garage. 

- See Sect 1034 of the Internal Revenue Code of 1954. 

. Where a taxpayer sells his principal residence for a gain and 
purchases and occupies a new principal residence within the pe- 
riod beginning 1 year prior to and ending 1 year after the sale 
of his old principal residence, the gain will not be recognized in 


the Armed Forces of the United States” after the date 
of sale of the old residence and during an “induction 
period.” Do not be confused with this “induction pe- 
riod” proviso. The expression in this context carries 
the literal meaning: periods of processing for training 
and service. The benefits of section 1034 (h) are not 
denied the serviceman because he has not been “inducted.” 
Though the impression that one must be a draftee in 
order to obtain the extension benefits is common, efforts 


_ are now being made to correct this erroneous concept. 


When you plan to use this extension time, you must 
be careful of one common pitfall. You should note that 
this extension applies to the situation where the old 
residence is sold before the new one is purchased. If for 
some reason you purchase a new home before the sale 
of the old, you may still take advantage of the “non- 
recognized” gain rule but you cannot take advantage of 
the serviceman’s extension provisions. The statutory 
period then will be the “one year prior” rule. 


PRESENT planning does not always work out. If for 
some reason you do not purchase the new residence 
within the four year period, you will not only be required 
to pay back taxes on your “gain,” you will also be re- 
quired to pay interest. You can see that the four year 
special armed forces rule can work to your financial 
disadvantage. 

To avoid this financial blow, some persons who fully 
intended to buy a new home, reported the gain as income, 
intending to claim a refund when buying within the four 
years. Sounds reasonable? But look how they trapped 
themselves! Suppose A sold his home, which cost 
$14,000, for $20,000 in December 1954 and paid tax on 
$3,000 of the long-term gain of $6,000. His 1954 return 
was filed by 15 April 1955. (He must now file a claim 
within 3 years—before 15 April 1958). Suppose cir- 
cumstances prevented his purchase of a new $22,000 
residence until July 1958. While he is entitled to the 
“nonrecognition of gain” benefits, the statute of limita- 
tions of 3 years has tolled the claiming of the refund. 
The tax benefits were afforded but, for improvidence, are 
now lost forever. Moreover, since the provisions of sec- 
tion 1034 (h) are mandatory, the basis of his new house 

the year of such sale, except to the extent that the selling price of 

the old exceeds the cost of the new. The afterperiod shall be ex- 
tended to 18 months where the new residence is under construc- 
tion within 1 year after the sale of the old principal residence. 

In the case of a sale of the old residence made on or after January 

1, 1954, the gain will not be recognized in the year of such sale 


except to the extent that the “adjusted sales price” exceeds the 
cost of the new. 
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is only $16,000: the $14,000 basis of the old residence, 
plus $2,000 excess over the $20,000 paid for the new. 


H OW ABOUT renting? Suppose you decide to rent 
your home when orders require you to leave the area. 
When, after several years, you decide to sell this house 
and buy another, you might be surprised to learn that the 
rented house may not be claimed to be a “principle resi- 
dence.” In this situation, you would have to pay taxes 
on the “gain” even though the new residence was 
purchased at a greatly higher price and was in the same 
general locality. Regulation 26 CFR 1.1034-1 (c) (3) 
limits renting of a “principle residence” to situations 
where the new residence is purchased before the old one 
is sold and is temporarily rented prior to vacating the 
old residence. 

Unless the renting of the residence was a temporary 
arrangement entered into during a period made neces- 
sary by the purchase of a new residence, you may find 
the gain on the sale of the rented residence to be 
taxable. To protect your nonrecognition of gain on the 
sale of a taxpayer’s principle residence, it might be con- 
sidered advisable regardless of inconvenience or increase 
in family size to move back into the old house and re- 
establish it as a principle residence before you buy and 
sell. This thought might also be a factor in deciding 
whether or not you want to continue being a landlord 
until you can reestablish a principle residence in the 
house. 


Wauat if you buy more than one residence within the 
one-year or 18-month period? If the taxpayer wishes 
to take advantage of non recognized gain in this instance, 
only the last of such properties will be considered a new 
residence under the non recognition rules. There is no 
four year extension privilege provided for military per- 
sonnel in this multiple purchase situation. Thus a situa- 
tion can exist where a serviceman sells a home for an 
adjusted sales price of $15,000 at a $3,000 gain in 
November 1954; buys a second home for $11,000 in July 
1955; and pays back income taxes on the 1954 gain. He 
then sells the second home in June 1958 at a loss of 
$500 and shortly thereafter buys a third home for 
$20,000. Even though he winds up the four year period 
in November 1958 with a home which costs $5,000 more 
than the adjusted sales price of the first, he nevertheless 
cannot disregard the second home and obtain tax exemp- 
tion for the gain on the first (section 1034 (C) (4)). 


In RECENT YEARS the practice of charging “points” 
or percentages as a premium to lend money on or place 


mortgages became quite prevalent. The cost is fre- 
quently allocated between the home buyer and seller. 
There appears to be no ruling on the subject as yet, but 
the general feeling is that the amount paid by the seller 
to enable his buyer to obtain a mortgage or trust loan is 
deductible as an expense of sale. The amount paid by 
the buyer, however, appears to be in the nature of a 
capital expenditure to be amortized or spread over the 
life of the loan. The amortization expense would be 
personal and not deductible for an owner occupied home, 
but would be deductible for business or rental property. 
On the other hand, a penalty for prepayment of a mort- 
gage has been held to constitute a payment of interest 
and is deductible as such. Rev. Rul. 57-198, C. B. 1957-1, 
94. 


Waar about the amount of real estate tax deduct- 
able by the purchaser for the first year? Frequently 
one buys from a home owner who has paid real estate 
taxes for the entire current year. The purchaser 
reimburses the owner pro rata for the remainder of 
the tax year, makes up tax escrow payments from 
the beginning of the current real estate tax period, and 
also pays monthly amounts into escrow for taxes so 
that at the beginning of the next real estate tax period 
the lender or his agent will have sufficient funds on 
hand to pay the tax bill. The purchaser knows he 
has paid out large sums toward real estate taxes. He 
is dumbfounded to learn that none of the escrow pay- 
ments are deductible. They have not been paid to 
the tax collector so the buyer is entitled to deduct 
only the pro rata taxes for the first year. Of course 
he makes it up when he sells his home. Any refund 
of his escrow payments do not constitute income for 
that year. 

What about forfeited down payments? Suppose you 
are a prospective home buyer who inspects and places 
a down payment deposit of several hundred dollars 
on a sunny Sunday and after seeing a water-covered 
basement floor the following rainy Monday, you forfeit 
the deposit so as to be let out of the contract. Is the 
loss deductible? NO! These deposits have been likened 
to options. In business property the failure to exercise 
an option gives rise to a capital loss, but with a forfeited 
down payment on a home which was to be used as a 
personal residence, the loss is personal and not deductible. 
This is so even though the deposit may be income to the 
seller. 


JALMER O. ROLFSON* 





*Mr. Jalmer O. Rolfson is the head of the Income Tax Section of 
the Office of the Judge Advocate General. He received his LLB 
from the George Washington University in 1957 and is a member 


of the Bar of the District of Columbia. He has a BCS and a MCS 
in Accounting and has a wide and varied experience in the Federal 
and State Tax field. 
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accused’s counsel, and it did not deprive him of counsel’s 
effective assistance at any stage of the proceedings 
against him. But assuming that counsel should have 
been allowed to remain with the accused, the accused 
was deprived of his counsel’s assistance only for the 
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(Continued from page 8) 


inquiry. If anything detrimental to the accused had 
transpired, the error would provide a basis for cor- 
rective action to the extent necessary to eliminate the 
harm, but it would not deprive the court-martial of 
power to proceed to findings and sentence. United 
States v. Gardner, 9 USCMA 48, 25 CMR 310; United 
States v. Best, 6 USCMA 39, 19 CMR 165.” 
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THE STATE OF THE LAW 


THE CURTIN CASE 


ON 3 JULY 1958, the United States Court of Military 
Appeals rendered a decision in the case of United States 
v. Curtin, 9 USCMA 427, 26 CMR 207, which changed 
the prevailing concept of the knowledge required of an 
order charged as a violation of Article 92 (2) of the 
Uniform Code of Military Justice. No longer can the 
government rest its case upon the fact that the accused 
had constructive knowledge of the alleged order. What 
must be proved is that the accused had actual knowledge 
of the order. 

In the case of general orders or regulations* having 
the force of law (charged under Article 92 (1) of the 
code) knowledge is “conclusively presumed.”* This 
principle is well known to the criminal law. “Ignorance 
of the law excuses no man; not that all men know the law. 
but tis an excuse every man will plead, and no man can 
tell how to refute him.” When an accused has violated 
a “general order,” he cannot excuse himself by pleading 
ignorance of that order. Lack of knowledge is no excuse 
for its violation.’ 

The law is otherwise if the accused has violated an 
order which does not reach the stature of a general order.‘ 
Knowledge is not presumed but must be proved. It had 
been a long standing principle of military law that 
knowledge of orders inferior to “general orders” could 
be proved by showing that the accused had constructive 
knowledge of the order. This principle was set forth in 
Paragraphs 154a (4) and 1716, Manual for Courts- 
Martial, 1951.5 In view of the rule laid down by the 
majority of the Court of Military Appeals in United 
States v. Curtin, this is no longer the state of the law. 


In THE Curtin Case the accused was charged, among 
others, with disobeying a lawful order issued by his com- 
manding officer by possessing liquor in enlisted billets. 
Curtin’s conduct was charged as a violation of Article 
92 (2) of the Uniform Code of Military Justice, which 
provides as follows: 
“Any person subject to this chapter who— 
oo * * co oe 





1. What orders are included within the meaning of the term “‘gen- 
eral order” has recently been tested before the Court of Military 
Appeals. United States v. Stone, 9 USCMA 191, 25 CMR 453; 
United States v. Statham, 9 USCMA 200, 25 CMR 462; and United 
States v. Brown, 8 USCMA 516, 25 CMR 20. 

2. United States v. Arnovits, 3 USCMA 538, 13 CMR 94. 

3. MCM 1951, para. 154a (4). 

4. United States v. Snyder, 1 USCMA 423, 4 CMR 15. See also dis- 
senting opinion of United States v. Curtin, Supra. 

5. For an acceptable instruction on proof of knowledge by circum- 
stantial evidence, see Department of the Army Pamphlet No. 27-9, 
entitled Military Justice Handbook, the Law Officer, 1958 edition, 
Appendix XXIV, page 134. (A limited number of the 1958 edition 
is now available upon request to the Publication Branch, Office of 
the Judge Advocate General). 


(2) having knowledge of any other lawful order 
issued by a member of the armed forces, which it is 
his duty to obey, fails to obey the order; * * * 
shall be punished as a courts-martial may direct.” 

In instructing the court on the element of knowledge, 
the law officer stated: 

“You are further advised that it is not necessary for 
the prosecution to prove that the accused had actual 
knowledge of * * * the order * * *, but that he had 
constructive knowledge of those orders will suffice. 

“Constructive knowledge of a matter exists when the 
accused, by the exercise of ordinary care, should have 
known of the matter, whether or not he did so in fact.” 
The Court of Military Appeals, one judge dissenting, 

held that this instruction was deficient for two reasons: 

“Firstly, it was capable of misleading the court into 
believing that evidence of constructive knowledge would 
have been an acceptable substitute for proof of actual 
knowledge,” and secondly, “it permits a conviction on the 
basis of an accused’s negligence in failing to acquaint 
himself with the order rather than on the basis of knowl- 
edge of the order and its subsequent violation.” 

What must now be proved in every case of this nature 
is that the accused had actual knowledge of the order 
alleged to have been violated. Or, as the Court stated it, 
“the court-martial may not substitute constructive for 
actual knowledge.” While an accused cannot be con- 
victed upon a theory of constructive knowledge of an 
order, the Curtin decision clearly points out that the 
court-martial “may be satisfied that actual knowledge 
has been shown by circumstantial evidence.” 


In VIEW of the Curtin decision the trial counsel must 
prove more than that the accused had a reasonable oppor- 
tunity to learn of the order. The government must now 
prove that the accused had actual knowledge of that 
order, but just like other issues of fact, the requisite 
knowledge may be proved by either direct or circum- 
stantial evidence. 

As a practical matter in many instances the able 
trial counsel, although merely striving to prove con- 
structive knowledge, did in fact, due to the extent of 
the circumstantial evidence presented, meet the re- 
quirement enunciated in Curtin by showing beyond 
a reasonable doubt that the accused had actual knowl- 
edge of the order. If the trial counsel adduces evidence 
to show that the order in question was conspicuously 
posted in an area which the accused frequented, e. g., 
his berthing compartment; that the order was dis- 
seminated via the plan-of-the-day and was therefore 
of common knowledge throughout the ship, station or 
unit; that the order was read to the division or unit 
of the accused at quarters when he was accounted for 
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as being present; that the accused was aboard the ship 
or station when the order was published or dissemi- 
nated; that the personnel with whom the accused lived 
and worked were cognizant of the order, and had 
received knowledge of it through normal channels; or 
that the accused made statements or took actions which 
were consistent with knowledge of the order; then the 
trial counsel has a sufficient factual basis from which 
to argue to the court-martial that the accused had 
actual knowledge of the order beyond a reasonable 
doubt. 


In TRIAL, the concept of proving actual knowledge 
by circumstantial evidence instead of showing con- 
structive knowledge may place an additional burden 
upon the government. It is not an insurmountable 
one. It does not present a new standard of proof. 
This is the same standard which the seasoned trial 
counsel has had to meet in proving the elements of 
other offenses by circumstantial evidence. In proving 
Article 92 (2) offenses the bridge of constructive 
knowledge has been washed away. The river must now 
be forded with evidence that the accused had actual 
knowledge of the order alleged to have been violated.’ 
Ignorance of the class order is an excuse even where the 
men should have “gotten the word” and were negligent 
in their failure to do so. If an accused did not know 
of the order he violated, the law will not impose a 
sanction. 

“But tis an excuse every man will plead!” In the pro- 
mulgation of orders commands who have exerted effec- 
tive leadership have never concerned themselves with 
“how to refute” their men. After all the sanction of 


Courts is but one of the servants in the house.’ Keeping 
the men informed is, in the words of Admiral Burke, one 
of the four major factors affecting discipline or morale.” 
Like the leaders who have made our Navy great, these 
Commands have concerned themselves with looking out 
for their people. They keep them fully informed, back 
them up when they are right and when they are wrong, 
assume full responsibility, taking whatever corrective 
measures are necessary.* The Curtin decision will not 
have the impact upon these commands that a first blush” 
consideration might indicate. Commands exercising 
leadership will not now undertake absurd methods to 
generate evidence against each member of their Com- 
mand to perfect a trial counsel’s case in some fanciful 
and imaginative future court-martial. Where trial is 
the “corrective measure necessary” the trial counsel’s | 
logical presentation of the manner in which the Command 
exercised its leadership in keeping the men informed of 
existing orders will furnish the circumstantial evidence 
of actual knowledge. Perhaps an awareness of the 
responsibility of leadership moved the majority of the 
Court in the Curtin case to substitute the words “circum- 
stantial evidence of knowledge” for “constructive knowl- 
edge.” This places the onus upon all Commands to pass 
the word. As our Chief of Naval Operations has stated, 
“Information must be fed continuously to be effective; it 
must be given by every medium available and it must be 
given by each senior to his subordinates.” 


by LT. GAILEN L. KEELING, USN 
Office of the Judge Advocate General 


6. Brandenburg, Discipline Requires More than Courts, JAG Journal, A 
Aug. 1958, p. 3. 

7. Admiral A, A. Burke, General Discipline in the Navy, in Selected 
Readings in Leadership 104 (Nav. Inst. Proc. ed. 1957). 

8. See Admiral Burke, Naval Leadership in Action in Selected Read- 
ings in Leadership 15 (Nav. Inst. Proc. ed. 1957). 








COMP GEN DECISIONS 


(Continued from page 6) 
Force Vitalization and Retirement Equalization Act of 


1948 is no longer applicable. 
B—135426, 5 May 1958. 


CompGen Decision 


MILITARY PERSONNEL—Compensation—Double—foreign Post, 
etc., allowance—Basic compensation 


@ The post salary differential which is payable to 
employees outside of the continental United States under 
5 USC 118L and Executive Order No. 10000 is not re- 
garded as a part of the basic compensation of the position 
within the meaning of the dual compensation limitation 
in 5 USC 59A. Therefore, a retired officer of the Uni- 
formed services whose retired pay and civilian compen- 
sation exceeds the $10,000 dual compensation limitation 
only when the post differential is included may be paid 
retired pay and receive compensation prohibition. 
CompGen Decision B-135734, 8 May 1958. 
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scribed by Presidential Executive Order 10538 of 22 
June 1954. 
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MILITARY PERSONNEL DIVISION 


The following is a list of orders issued to all officers trans- 
ferred to or from the Office of the Judge Advocate General 
and to all Navy law specialists regardless of assignment. 
The list includes orders issued before 15 March 1958. 


CAPT Edmund J. Bodziak, USN, from COM 8 to JAG. 

LT Clifford F. Gaddy, Jr.. USNR, from NAVSTA, 
Orange, Texas to COM 6. 

CAPT Cecil R. Harrison, USN, from OLL to Staff, 
CINCPAC. 

LTJG James J. McHugh, USNR, from NAS, Pt Mugu to 
RECSTA, Treasure Island. 

LTJG Edward W. McMillan, USN, from OCS, Newport 
to NAVSCOLJUS, Newport. 

LTJG John S. Moore, USNR, from NAVSCOLJUS, 
Newport to COM 9. 

LCDR Charles A. Rich, USN, from RECSTA, Wash., 
D. C. to COM 13. 

LTJG Norman L. Rosenthal, USNR, from RECSTA, 
Treasure Island to COM 3. 

LCDR William A. Savage, USN, from COMFAIRJAP 
to COMFAIR WHIDBEY. 
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